International Sulphur Agreement of 1934



AGREEMENT BETWEEN THE SULPHUR EXPORT CORPORATION AND THE UFFICIO PER LA VENDITA DELLO ZOLFO ITALIANO

(Dated August 1st, 1934)

This agreement made this first day of August 1934, between the Sulphur Export Corporation of the State of Delaware, United States of America, hereinafter called the Export Corporation party of the first part, and the Ufficio Per La Vendita Dello Zolfo Italiano a compulsory sales office for all Italian crude sulphur, created by Italian Royal Decree Law of 11th December 1933, No. 1699, hereinafter called the Ufficio party of the second part, withnesseth:

Duration.---This agreement shall continue from year to year beginning August 1st, 1934, it being understood however, that either party may terminate this agreement at any date upon giving six months notice in writing to the other of such intention.

It is also understood and agreed that in the event of any material increase in the present production of elementary sulphur from pyrites this agreement shall be cancelled and become null and void three months after commencement of such increased production.

It is also understood and agreed that in the event of any new source or new production of elementary sulphur other than from pyrites as heretofore provided arising outside the control of either party which in the opinion of either party may be considered as nullifying or materially detracting from the benefits derived from this agreement then the matter shall be promptly discussed and if no agreement pertaining thereto is reached this agreement shall automatically expire at the end of the third month thereafter.

It is also understood and agreed that in the event of a material change occurring in the present gold value of the U.S. dollar which in the opinion of either party may be considered as nullifying or materially detracting from the benefits derived from this agreement then the matter shall be promptly discussed and if no agreement pertaining thereto is reached this agreement shall automatically terminate thirty days after such failure to reach agreement.

Tonnage.---In all the following articles of this agreement dealing with the division or allocation of tonnage, all exports made by other Italian producers or sellers of sulphur shall be included as part of the quota of the Ufficio; and the Uffico guarantees that Italian producers and sellers of sulphur other than the Ufficio will not export sulphur for acid-making at a reduced price. All exports to the markets covered by this agreement of sulphur produced by the Jefferson Lake Oil Company from their sulphur mine in Iberia Parish in the State of Louisiana and of sulphur produced by the Duval Texas Sulphur Company from their palangana mine in the State of Texas shall for the purpose only of determining quotas and tonnage be considered as made by the Export Corporations.

Markets.---This agreement refers to and covers all sales of sulphur made by the two parties to all countries of the world excepting only:

(1) The Kingdom of Italy, its dependencies and colonies and

(2) North America, Cuba, the Islands off the coast of Canada and the insular possessions of the United States of America.

Division of tonnage.---Subject to the conditions and agreements herein set forth all export sales of the two parties to the markets covered by this agreement shall be apportioned on the basis of allowing---

(1) The Export Corporation and the Ufficio each 50% of the first 480,000 tons of annual invoiced sales;

(2) The Export Corporation 75% plus 5,000 tons and the Ufficio 25% minus 5,000 tons of annual invoiced sales in excess of 480,000 tons up to 625,000 tons;

(3) The Export Corporation 90% and the Ufficio 10% of annual invoiced sales in excess of 625,000 tons.

The expression "annual invoice sales" in this clause shall be understood to include all exports of manufactured sulphur from the United States and from the Kingdom of Italy to all countries covered by the agreement as above. For the purpose only of determining quotas or tonnage as herein set forth all exports of manufactured sulphur from the United States and from the Kingdom of Italy to all countries covered by the agreement as above shall also be included.

In making current determinations of allocation of crude sulphur the exports of manufactured sulphur from the Kingdom of Italy shall first be deducted from the share of the Ufficio and similarly the exports of manufactured sulphur from the United States shall first be deducted from the share of the Export Corporation.

For example, assuming the total amount of invoiced sales of crude sulphur plus exports of manufactured sulphur for one year under this agreement is 480,000 tons of which amount 70,000 tons is manufactured sulphur exported from the Kingdom of Italy and 5,000 tons is manufactured sulphur exported from the United States the proportion of each of the parties of the total 480,000 tons being 50% or 240,000 tons, there shall be deducted from the Ufficio’s quota of 240,000 tons the amount of manufactured sulphur exported from the Kingdom of Italy, to wit 70,000 tons, leaving a balance of 170,000 tons of crude sulphur to be sold by the Ufficio; there shall likewise be deducted from the Export Corporation’s quota of 240,000 tons the amount of manufactured sulphur exported from the United States to wit 5,000 tons leaving a balance of 235,000 tons of crude sulphur to be sold by the Export Corporation making a total of 405,000 tons of crude sulphur to be sold by the parties jointly, the percentages being approximately 41.97% for the Ufficio and 58.03% for the Export Corporation.

For second example, assuming the total invoiced sales for one year to be in excess of 480,000 tons but less than 625,000 tons, say 580,000 tons, 50% of the first 480,000 tons gives the Ufficio 240,000 tons plus 25% less 5,000 tons of remaining 100,000 tons, to wit 20,000 tons, a total Ufficio quota of 260,000 tons, and assuming the same figures for manufactured sulphur as in the preceding example, then the amount of crude sulphur to be sold by the Ufficio would be 190,000 tons and the amount of crude sulphur to be sold by the Export Corporation would be 315,000 tons, the percentages being approximately 37.62% for the Ufficio and 62.38% for the Export Corporation.

For the third example, assuming the total invoiced sales for one year to be in excess of 625,000 tons, say 725,000 tons, 50% of the first 480,000 tons gives the Ufficio 240,000 tons, 25% minus 5,000 tons of 145,000 tons gives the Ufficio 31,250 tons, and 10% of 100,000 tons gives the Ufficio 10,000 tons, being a total Ufficio quota of 281,250 tons, and assuming the same figures for manufactured sulphur as in the two preceding examples then the amount of crude sulphur to be sold by the Ufficio would be 211,250 tons and the amount of crude sulphur to be sold by the Export Corporation would be 438,750 tons the percentages being approximately 32.50% for the Ufficio and 67.50% for the Export Corporation.

Sulphur for the manufacture of sulphuric acid.—It is the judgement of both parties that the sale of a certain tonnage of sulphur at a special price solely for the manufacture of sulphuric acid is in their mutual interest. Any such sales of sulphur for the manufacture of sulphuric acid shall be made only by mutual agreement of the parties and the terms and conditions thereof shall likewise be mutually agreed. The Export Corporation having made known to the Ufficio the existence of a contract dated February 1st, 1934, between the Export Corporation and the National Sulphuric Acid Association, Ltd., London, covering a sale of 100,000 tons for delivery over two or 2½ years at the said Association’s option, the Ufficio undertakes during the life of this agreement to supply a proportion of the sulphur to be delivered against the said contract at the price and under the terms therein stated and other details and conditions as to sampling and analysis to be agreed upon, the said proportion of the Ufficio to be:

(1) If the invoiced sales under said contract do not exceed 35,000 tons in any one year the Ufficio will furnish 50%;

(2) If such invoiced sales exceed 35,000 tons in any one year the Ufficio shall supply its share of such excess over 35,000 tons in the proportion laid down in section (2) of the article of this agreement entitled Division of Tonnage.

The tonnage supplied by both parties under the said contract shall from part of the total annual invoiced sales as figured in the article hereof entitled Division of Tonnage.

Effective date.—The effective date of this agreement is August 1st, 1934. The first year under this agreement shall begin on such date and shall end on July 31st, first year under this agreement shall begin on such date and shall end on July 21st, 1935; all succeeding years shall begin on August 1st and end on July 31st. All shipment and/or deliveries made on and after August 1st, 1934, either from stock in warehouse or otherwise shall be included in the computation of tonnage and quotas.

Prices.—The prices, which at all times are to be such as will foster the sale of high-grade sulphur produced by the parties hereto in competition with pyrites and/or sulphur produced by others and/or substitutes for elementary sulphur, shall, together with terms and conditions of all sulphur sold under this agreement, be fixed from time to time by the parties having regard to changing conditions, in such manner as best to serve their mutual interest.

Allocations.—The allocation or distribution of tonnage sold under this agreement shall be fixed from time to time in such manner as may afford each party the advantages of freight rates and market conditions arising by reason of geographical location with regard to the market served, insofar as this may be done without prejudice to the other party; but each party shall be entitled to its proportionate share of crude sulphur under this agreement of any market upon request to the other, and each party shall be obligated to take its said proportionate share in any low-priced markets upon request of the other.

In order to effectuate this purpose and to facilitate the operations to the mutual and best interests of both parties, they shall each appoint an assistant executive representative, resident in Europe who shall constitute a central bureau for the exchange of data and compilation of statistics and shall assist in the allocation and distribution of tonnage and have such other functions as shall from time to time be assigned them by the parties for the furtherance of the purposes of this agreement. Each party shall promptly furnish to the Central Bureau copies of all contracts and invoices made by it and a note of shipments to warehouses and shipments of manufactured sulphur in the business covered by this agreement. Where in competitive markets the actions of the agents of the respective parties may become detrimental to the best interests of either of the parties hereto all the business under this agreement shall be transacted through the Central Bureau for such time as may by the parties be decided upon as proper.

Adjustments of tonnage and of sales shall be made for the period ending January 31st, 1935, and or each successive period of six months. If at the termination of any such six-month period it is determined that either party has not sold its full quota as provided herein, or that adjustments in distribution and allocation of tonnage are necessary, such deficiency and necessary adjustments shall be made up within the next succeeding six-month period.

If at any time this agreement shall come to an end the final adjustment shall be made in cash at the average price f. o. b. the respective shipping ports for the period to which the adjustment refers, realised under this contract by the party to whom the cash shall be paid. The party to whom the cash shall be paid will hold the corresponding tonnage of sulphur at the disposal of the other party for six months free of any charge including insurance, and will deliver it f. o. b. the respective shipping ports at the other party’s request. This tonnage of sulphur shall not be sold in the territories excluded from the world’s crude sulphur market as defined under this agreement.

Statistical.—On or before the thirtieth of each month each party shall furnish to the other, and to the Central Bureau a statement covering the operations of the preceding calendar month which shall show the total tonnage shipped, total tonnages sold and total tonnage delivered, destinations, prices realised, both f. a. s. and/or f. o. b. and/or c. i. f., and/or c. f., freight rates paid and such other information as may be from time to time necessary for proper forecast and allocation.

Penalty for violations.—In case either party shall directly or indirectly export any sulphur or permit the export of any sulphur to the territories covered by this agreement otherwise than as herein provided, for each ton so exported there shall be a reduction in such offending party’s allocation provided for herein of two tons, and an increase in the allotment of the other party of two tons.

Manufactured sulphur.—It is the judgement of both parties that the situation of the sulphur-manufacturing industry in the countries covered by this agreement should be maintained as it at present exists throughout the life of this agreement; each party agrees not to do or encourage anything which would result in altering such present situation and any action of a nature to alter such present situation shall be jointly considered and both parties shall use their best endeavours to present any such alterations.

Force majeure.—If by reason of force majeure either party is unable to ship its yearly quota or tonnage in such event a revision of allocation to meet the situation as created thereby will be made so as to adjust the matter equitably.

Arbitration.—In case of a disagreement arising out of any matter in connection with the construction of this agreement or performance thereof, which it may be found impossible to settle by amicable arrangement, the same shall be submitted to a Board of Arbitration to sit in London consisting of three members; one chosen by the Export Corporation, one by the Ufficio, and an Umpire to be chosen by the joint agreement of the first two arbitrators.

In case of any party failing to appoint its arbitrator within fifteen days of the notice of the other party so to do, the party who has appointed an arbitrator may appoint that arbitrator to act as sole arbitrator in he reference, and his award shall be binding on both parties as if he had been appointed sole arbitrator by consent.

In case of the first two arbitrators failing to agree within fifteen days of their nomination as to the appointment of the Umpire, such appointment shall be made by the President for the time being of the London Chamber of Commerce upon request of either of the parties.

Insofar as not specially provided for in the present agreement the arbitration shall be subject to the English Arbitration Act of 1889 or any statutory modification thereof at the time subsisting.

Any award shall be final and binding upon both parties.

Legalities.—The Agreement shall not be, nor be construed to be in any respect as a partnership or agreement between the Corporations holding shares of stock in the Export Corporation and the Ufficio nor to bind any of such Corporations in any way individually nor the Italian Government.

It is agreed that this contract shall be deemed to have been executed and delivered at the City of London, England, and the interpretation and enforcement thereof shall be governed by the provisions of the English law as it shall from time to time exist and it is agreed that, subject to the provisions hereof respecting arbitration, jurisdiction shall be given to the English Courts to take cognisance of disputes hereunder and to render judgement or decree which shall be binding upon the parties.

Notice and service of process.—Any notice provided to be given hereunder may be given in writing either by delivering the same in a sealed envelope addressed to the Central Bureau representative of the party to be served at the office of the Bureau, or by Service upon such representative in the manner provided by the laws of England for service of legal papers.

In order to make effective the provisions hereof in respect of arbitration and procedure in the English Courts each party shall at all times maintain in the City of London a person or corporation upon whom legal process may be served on behalf of the other party in the manner provided by the laws of England for the service of legal papers with the same force and effect as if due service had been made upon either party at its home office in the country of its incorporation or institution.

In witness whereof both parties have hereunto set their hands and seal the day and year first above written, the present being one of three triplicate originals so executed.

SULPHUR EXPORT CORPORATION,

BY C.A. SNIDER, President. 

Attest:

B.C. HUGHES.

 

 

UFFICIO PER LA VENDITA DELLO ZOLFO ITALIANO,

BY C. ANGELLI, President.

Attest:

VESPUCCIO CIUCCI.

--------------------

AUGUST 1ST, 1934.

From: Sulphur Export Corporation, New York.

To: The Ufficio per la Vendita dello Zolfo Italiano, Rome.

GENTLEMEN: Referring to the agreement this day entered into between us, we herewith set forth certain 

additional and supplementary matters which have been agreed upon between us, as follows:

 

(1) Duration.—In connection with the provision for cancellation in the event of any material increase in the present production of elementary sulphur from pyrites, specifically such present production is:

	 
	Tons per annum

	Orkla
	70,000

	Rio Tinto
	30,000

	Mason & Barry
	10,000

	 
	110,000


(2) Sulphur for the manufacture of sulphuric acid.—For the purpose of facilitating the agreed division of tonnage to be supplied to the National Sulphuric Acid Association, Ltd., under the contract cited in the article headed "Sulphur for the Manufacture of Sulphuric Acid," the Central Bureau will from time to time receive from the National Sulphuric Association, Ltd., requests for shipments and will then allocate such tonnage to the parties in such manner as is most convenient to the parties and to the National Sulphuric Acid Association, Ltd.

Such allocations to the Ufficio will be evidenced by purchase requisitions signed by B.C. Hughes on behalf of the Sulphur Export Corporation as per sample form attached.

 

(3) In connection with the article entitled "Prices," the following schedule will be effective until changed by mutual agreement of the parties:

Except in special cases which may be presented and agreed upon all sales to be made c. i. f. The prices shall be in United States dollar currency or equivalent, cash payment---

	C. i. f. ports in Europe, except ports in Lithuania, Poland, the port of Danzig, ports in Portugal, France, Spain, Belgium, Yugoslavia, Albania, Romania, Greece, Turkey in Europe, Bulgaria, and U.S.S.R.
	$23.00

	C. C.i. f. ports in France and Belgium
	23.50

	C. i. f. ports in Lithuania, Poland, the port of Danzig, ports in Portugal, Spain, Yugoslavia, Albania, Romania, Greece, Turkey in Europe, Bulgaria, and U.S.S.R
	24.00

	C. i. f. ports in Asia
	24.00

	C. i. f. ports in Australasia
	23.50

	C. i. f. ports in South America
	23.00

	C. i. f. ports in Africa excluding Algeria
	24.00

	C. i. f. ports in Algeria
	23.50

	C. i. f. any other ports not covered above 
	23.50


Such prices are understood to be minimum net per ton of 2,240 lbs., delivered weight, and refer to the highest Italian grade (Gialla Superiore---Best Yellow) and to the American quality of crude sulphur.

All sales of lower grades of Italian sulphur are to be made according to the above schedule, conditions and terms, except that a discount or differential may be allowed from the schedule in no case exceeding:

$ 0.85 per ton for Gialla Inferior (Inferior Yellow); $ 1.55 per ton for Buona (Good) quality; $ 2.25 per ton for Corrente (Current) quality.

 

(4) In connection with the article entitled "Allocation," the Central Bureau shall be located in London, England, and all expenses thereof except such salary or remuneration as may be paid to the representative thereon of the Ufficio shall be borne by the Sulphur Export Corporation.

To assist in the proper allocation of tonnage each party will promptly file with the Central Bureau a schedule of unfilled orders and copies of all uncompleted contracts as of August 1st, 1934 and copies of all engagements to supply sulphur on or after August 1st, 1934.

In connection with the article entitled "Notice and Service of Process" the Sulphur Export Corporation has conferred upon Mr. Bertie Cameron Hughes of London House, 35 Crutched Friars, London, E.C. 3., authority to accept service of legal process for it and hereby designates him as the party upon whom legal process under the agreement may be served to bind it; and the Ufficio hereby gives authority to Henry Gardner & Co. Ltd., of 2 Metal Exchange Buildings, London, E. C. 3., to accept legal service for it in England and hereby designates said Corporation as the party upon whom legal process under the agreement may be served to bind it.

We will thank you to confirm and accept the above.

Yours truly,

SULPHUR EXPORT CORPORATION,

By (Signed) C.A. SNIDER, President.

Confirmed and accepted:

UFFICIO PER LA VENDITA DELLO ZOLFO ITALIANO,

By (Signed) C. ANGELLI, President.

